IRS Regulations Covering Independent Contractor vs. Employee
The decision to classify an individual as an independent contractor (1099 Non-Employee) vs. an employee can be difficult.  Departments frequently are in a position to contract with individuals to be a guest speaker, lecturer, consultant, assistant on a grant or workshop, etc.  It is imperative that a correct determination of an individual’s status be made prior to making a commitment to that person.


A simplified definition of an independent contractor is someone who provides services that are unrelated to the employer’s primary business and who offers these services to the general public.  An employee is someone for whom you, as an employer, control what work is to be performed, when the work is performed and where the work is performed.


Due to more stringent guidelines from the Internal Revenue Service (IRS) in classifying employment status, the penalties and fines imposed for improper classifications can be substantial.  The University is providing the following information to assist in determining how the individual should be treated.  The guidelines are not intended to be totally inclusive.  If after reviewing the attachment and considering the factors you are still uncertain about the individual’s classification, please contact the Payroll Office for assistance (740-593-1860).

The following questions should be applied as guidelines in the determination of independent contractor or employee status.  The answers shown are indicators of employee or non-employee status—collectively.

Employee:

1. Is the service provided an integral part of Ohio University’s business?  If yes, employee.

2. Is the period of service open-ended?  If yes, employee.

3. Does Ohio University control the content, details, scheduling, and/or the methodology of the job?  If yes, employee.

4. Does Ohio University have the right to dismiss the worker?  If yes, employee.

5. Does the worker have the right to terminate without incurring liability?  If yes, employee.

6. Is the work to be performed exclusively on Ohio University premises?  If yes, employee.

7. Is the worker an employee of Ohio University in some other capacity?  If yes, employee.

8. Has this person provided similar services to Ohio University during the current calendar or academic year?  If yes, employee.

9. Is there a continuing relationship between the person and the University?  If yes, employee.

Non-Employee:

10. Is the person providing the service required to invest in facilities or equipment to do the job?  If yes, non-employee.

11. Does the worker have a risk of financial loss in doing the job?  If yes, non-employee.

12. Does the worker hire his or her own employees in connection with this job?  If yes, non-employee.

13. Does this worker provide the same services to multiple institutions?  If so, does the worker advertise the availability of the services?  If yes, non-employee.

14. Is the worker paid a flat rate for the job or is the pay related to time?  If flat rate, non-employee.

15. Does the worker provide his or her own office space and clerical support?  If yes, non-employee.

16. Does the work require special training, certification, or licensing?  If yes, non-employee.


The following examples are for general application wherein the individuals providing the service are not Ohio University employees in any other capacity.

Examples:





   Employee                Non-Employee

* Guest speakers—single event






X

* Consultants with specific charge and contract




X

* Score keepers at athletic events



X

* Part-time temporary faculty




X

* Workshop faculty/instructors (single, temporary

appointment)

--5 or fewer work days







X

--more than 5 workdays per quarter


X

* Architectural/engineering firms






X

* Accounting firms








X

* Clerical services (individuals)



X

* Sports officials








X

* Workshop participants







X

* Workshop assistants




X

* Research assistants/subjects



X

* Internships






X

* Art models






X


If after considering the above factors, the determination is made that the individual should be paid as an employee, generally a payroll contract must be used (the long from requisition may not be used).


If it is determined that the individual is a non-employee the long form requisition must be used indicating the individual/business name, address and federal tax identification number.  If the total intended payment(s) is $5,000 or more the Purchasing Department must be contacted before a commitment is made in order to comply with competitive bidding requirements.


If you are unsure as to the proper document to submit for payment or have any questions regarding these matters contact the Payroll Office at 593-1860.
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